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VE DAU TU NUOC NGOAL/

REGARDING FOREIGN INVESTMENT

1.

kién tiép can thi

Lién quan dén cac dieu

truong

cho cac nha dau tw nuwéc

foreign

ngoai

Market entry conditions
applicable to

investors

Theo Diéu 9.1 va 9.2 ctia Luat Pau tu,
Piéu 17.1 va 17.2 caa Nghi dinh
31/2021/ND-CP, ngoai trir cac nganh, nghé
kinh doanh néu tai Phu luc | cua Nghi dinh
31/2021/ND-CP, nha dau tu nuéc ngoai
duoc &p dung diéu kién tiép can thi truong
nhu quy dinh d6i voi nha dau tu trong
nude. Can ct vao quy dinh trén, dy kién tat
ca cac nganh nghé kinh doanh c6 diéu kién
vé gia nhap thi truong ap dung riéng véi
nha dau tu nudc ngodi s& dugc liét ké day
du. V4, nha dau tu nudc ngoai ¢ quyén
tiép can thi truong nhu nha dau tu trong
nuéc néu ho tham gia vao nganh, nghé
khdng bi han ché tiép can thi truong.
Under Articles 9.1 and 9.2 of the
Investment Law, Articles 17.1 and 17.2 of
Decree 31/2021/ND- CP, except for
business sectors stated in Appendix I of
Decree 31/2021/ND- CP, foreign investors
are entitled to market entry conditions
same as domestic investors. Based on the
above, it is expected that all conditional
business sectors with market entry

Chuing t6i khuyén nghi xac dinh
chi tiét cac nganh, nghé han ché
nha dau tu nudc ngodi theo cac
quy dinh chuyén nganh va sua
ddi Nghi dinh 31/2021/ND-CP
cho phu hgp. Ngoai ra, chung toi
khuyén khich Chinh phu tiép tuc
duy tri tiép can thi truong rong
m& cho cac nha dau tu nudc
ngoai, dic biét ddi véi cac linh
vuc ma Viét Nam chua dua ra
nhitng han ché trong cac diéu
wde quéc té.

We suggest to carefully identify
business  sectors  prohibited
under specialized regulations
and  to update  Decree
31/2021/ND-CP  accordingly.
Also, we  encourage  the
Government to keep market
access open to foreign investors,
in particular for sectors where
Vietnam has not introduced

- Diéu kién vé tiép can thi truong
d6i véi NDTNN dugc quy dinh
tai cac van ban tir Nghi dinh tro
Ién, bao gom: Luat/ nghi quyét
cua Quéc hoi, phéap 1énh/ nghi
quyét cia UBTVQH va nghi
dinh cua Chinh phu. Tat ca céc
van ban nay khong dugc trai
véi cam két quéc té.

Market entry conditions for
foreign investors are specified
in documents from Decree level
and higher, including:
Laws/resolutions of the
National Assembly,
ordinances/resolutions of the
National Assembly Standing
Committee and Decrees of the
Government. All of these
documents must not be contrary
to international commitments.
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foreign investors shall be comprehensively

listed therein. And, the foreign investors
are entitled to access the market as
domestic investors if they engage in a non-
listed sector.

Tuy nhién, quy dinh trén khéng hoan toan
phU hop trong trudng hop nha dau tu nudc
ngoai dau tu vao nganh, nghé kinh doanh
khong thugc Phu luc I ma cac quy dinh
chuyén nganh han ché nha dau tu nuéc
ngoai vao Viét Nam. Vi dy, dich vu an
toan thdng tin mang khong duoc liét ké
trong Phu luc | caa Nghi dinh
31/2021/ND-CP. Tuy nhién, nha dau tu
nude ngoai khong dugc phép nam giir ¢o
phan trong cdng ty cung cap dich vu kiém
tra, danh gia an toan thong tin mang vi
doanh nghiép c6 vén dau tu nuéc ngoai
khong du diéu kién duoc cap Gidy phép
cung cap dich vy kiém tra, danh gia an
toan thdng tin mang theo quy dinh tai Diéu
42.2 cua Luat An toan théng tin mang nam
2015.

Su khac biét trén khién cho nha dau tu nuéc
ngoai ltng tang khi &p dung Luat Pau tu va
Nghi dinh 31/2021/NDb-CP trong cac nganh
nay.

However, the above regulation is not
entirely suitable in the situation wherein

foreign investors invest in business sectors

that are not listed in Appendix I, but the

treaties.

STT | Van dé Ndi dung y kién Pé nghi Phan héi cia B¢ KH&PT tai
No. | References/ Issues Comments Suggestions cugc hop
conditions specifically applicable to limitations — in  international | - Dieu Kign tiep can thi treong

d6i voi NDTNN tai Viét Nam
duogc quy dinh tai 3 van ban
chinh: hiép dinh dau tu, hiép
dinh thuong mai (WTO, hi¢p
dinh song phuong), hi€p dinh
thuong mai tu do.

Market entry conditions for
foreign investors in Vietnam are
regulated in 3 key documents:
investment agreements, trade
agreements (WTO, bilateral
agreements), and free trade
agreements.

Céc diéu kién tiép can thi
truong quy dinh tai diéu uéc
qudc té co gia tri cao nhat. Viét
Nam khi da cam két thi budc
phai tuan tha va chi ¢ quyén
nai rong chir khdng cé quyén
thu hep.

Market entry conditions
stipulated in international
treaties have the highest value
and shall prevail. Once Vietnam
has made a commitment, it is
obliged to comply and can only
expand such commitments, not
narrow.

Nhitng linh vuc ma Viét Nam
khéng cam két thi hoan toan c6
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specialized regulations prohibit the
ownership of foreign investors. As an
example, cyber information security
services are unlisted in Appendix I of
Decree 31/2021/ND-CP. However, foreign
investors are not allowed to hold any
shares in a company providing cyber-
information security testing and evaluation
services because the FIEs are disqualified
to obtain a license for provision of cyber-
information security testing and evaluation
services under Article

42.2 of the 2015 Law on Cyber
Information Security.

The above conflict creates confusion to
foreign investors in applying the Investment
Law and Decree 31/2021/ND-CP in those
sectors.

thé dua ra quy dinh tai 5 loai
van ban nhu di dé cap.

Areas in which Vietham makes
no commitments can be
regulated in 5 types of
documents as mentioned.

- Danh muc nganh nghé han ché
tiép can thi truong duoc liét ké
tai Phu luc caa Nghi dinh 31.
Céc loai van ban ban hanh sau
ND 31 c6 thé b sung cac didu
kién tiép can thi truong khac.
Luat BT va Nghi dinh 31 ¢6 co
ché bd sung cap nhat danh muc
trén. Hang nam, Bo S€ ra soat
va cap nhat danh muc trén cong
thong tin quéc gia vé dau tu.
The list of business lines subject
to restrictive market entry
applicable to foreign investors
is published in Appendix 1 to
this Decree. Documents issued
after Decree 31 may
supplement other market entry
conditions. The Law on
Investment and Decree 31 have
a mechanism to supplement and
update the above list. Every
year, the Ministry will review
and update the list on the
national portal for investment.
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- Mot sé6 mit hang, cam két quéc

- Céc quy dinh vé an toan thong
tin mang tai Luat va nghi dinh
huéng dan van can thyc hién.
Tuy nhién, ghi nhan kién nghi
cua VBF: Chinh phu can ra
soat, sang loc thuong xuyén
nhitng diéu kién tiép can thi
trueong khong con hop ly hoac
khong con can thiét cho bao ho
thi truong trong nudc hoac chu
truong thu hut dau tu.
Regulations on cyber security in
the Law and guiding decree still
need to be implemented.
However, we acknowledge
VBF's recommendations: The
Government needs to regularly
review and revise market entry
conditions that are no longer
reasonable or necessary for
domestic market protection or
investment attraction policies.

té k cho phép nhung chiing toi
mé rong hon néu mit hang do
la thiét yéu.

For some commaodities,
international commitments do
not allow it, but we will expand
it further if the commodity is
essential.
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- VN da chu dong mé rong ngoai
pham vi cam két quéc té trong
mét sd linh vyc/ mat hang thiét
yéu, VD: phan phéi gao, dau,

Vietnam has proactively
expanded even beyond
international commitments in
some essential
fields/commaodities, e.g.
distribution of rice, oil, etc.

Yéu cau dé dwoc cap
GCNDKDT cho cac dia
diém kinh doanh, chi
nhanh caa doanh nghiép
c6 von dau tw nwéc Ngoai
Requirement for obtaining

the IRC for business
locations, branches of
FIEs

Déi vai cac doanh nghiép c6 vén dau tu
nudc ngoai hoat dong theo GCNDKDT va
GCNDKDN, trong truong hop cac cong ty
nay muén ma rong hoat dong kinh doanh
bang cach thanh lap dia diém hoic chi
nhanh kinh doanh (trong hoac ngoai tinh),
thi cac luat doanh nghiép va dau tu hién
hanh (cling nhu cac luat doanh nghiép va
dau tu ban hanh ndm 2014) khong dwa ra
huéng dan thyuc hién rd rang.

With respect to FIEs operating under the
IRC and ERC, in case these companies
wish to expand their business by
establishing business locations or
branches (within/ or not within the same
province), the current laws on enterprise
and investment (as well as the 2014
counterparts) do not set out a proper
guidance on how to do it.

Chuing t6i khuyén nghi ring can
c6 cac luat méi dé quy dinh rd
rang hon van dé nay va céac luat
nay phai trao cho cac nha dau
tu/cong ty quyén sta doi von
dau tu nhu dugc thé hién trén
GCNDKDT di cap, hoic quyén
dang ky GCNDBKDT mdéi cho
timg dia diém kinh doanh méi.
Ngoai ra, d6i véi mot sé nganh
nghé kinh doanh nhét dinh, viéc
dang ky cap GCNPKDT lan dau
la mot qué trinh ton nhiéu thoi
gian va néu nha dau tu phai ding
ky GCNDKDT riéng cho tung
dia diém/chi nhanh kinh doanh
méi, thi s& phai mat mot khoang
thoi gian dai.

We recommend that new
legislations are needed to more
clearly regulate this matter and

- Doi voi dia diém va chi nhanh
ma hach toan doc lap, thong
thuong dia phuong mong mudn
doanh nghiép c6 GCNDKDT
vi: 1/ lién quan dén nghia vy
thué; 2/ c6 dau mai tai dia
phuong dé lam viéc tryc tiép.
VD: DN dat tru so chinh tai Tp.
HCM va ngp thué tgi Tp. HCM
trong khi nha may, xi nghiép
dat tai dia phwong va cac dia
phwong phdi xik ly cac van dé
ha tang x& héi ciia DN (VD: lao
dong, moi truong, ...) trong khi
dia phwong khéng cé nguon
thu.

- For business locations and
branches that do independent
accounting, local authorities




VBF Invesment & Trade WG

VIETNAM
BUSINESS
FORUM

STT
No.

Van dé
References/ Issues

Néi dung y kién
Comments

Pé nghj
Suggestions

Phan héi cia B¢ KH&PT tai
cudc hop

Trén thuc té, mot s6 tinh cho phép céac
doanh nghiép c6 vén dau tu nuéc ngoai
thanh lap chi nhanh, dia diém kinh doanh
ma khong yéu cau ho phai 1ap dy an dau tu
mai cho tung dia diém mai vi cac co quan
chire nang cho rang cac doanh nghiép co
vbn dau tur nuGe Ngoai nay ¢6 quyen sir
dung véon dau tu ciia minh dé rét vén vao
mot hoic nhiéu dia diém kinh doanh. Tuy
nhién, mét sb tinh yéu cau cac doanh
nghiép c6 von dau tu nudc ngoai hoat dong
theo GCNDKDT phai c6 GCNDKDT
riéng cho timg dia diém kinh doanh hoic
chi nhanh sip thanh Iap. Viéc thuc hién cac
yéu cau nay khong thdng nhét & céc tinh
gay ra su lung ting cho cac nha dau tu.

In practice, some provinces permit the
FIEs to establish branches, business
locations without requiring the FIE to set
up new investment project for each new
location because they, the authorities,
believe that these FIEs have the right to
utilize their investment capital to inject
into one or more business locations.
However, some provinces require the FIEs
operating under an IRC, to obtain separate
IRCs for each to- be-established business
location, or branch. The discrepancy of
each province in implementing these
requirements creates confusion for the
investors.

we suggest that they should give
the investors/companies the
right to amend the investment
capital as shown on the issued
IRC, or to apply for a new IRC

for each new location. In

addition, with respect to certain
business lines, application for
the first issuance of IRC is a

time-consuming process, and if

the investors are required to
apply for a new separate IRC for
each new business location/
branch, it would cost the
investors a considerable amount
of time.

usually expect businesses to

have an IRC because: 1/ to

monitor tax obligations; 2/ have
local contacts to work directly.

E.g. The enterprise has its

headquarters in HCMC and pay

taxes in HCMC whereas
factories and workshops are
located in another city/province
and such city/province must
handle social infrastructure

issues of the enterprise (e.g.

labor, environment, etc.) with

no revenue stream.

Luat DN va Luat BT da co quy

dinh rd: Lap chi nhanh va dia

diém kinh doanh khéng nhat
thiét phai gan véi du an dau tu:

The Law on Enterprises and the

Law on Investment clearly

stipulate: A branch and

business location can be
established without necessarily
associating with an investment
project:

v Lap chi nhanh (nhung hoat
dong nhu van phong dai
dién) véi muc dich nghién
cau thi treong bao cao cho
cong ty me thi khdng nhat
thiét phai lap du an dau tu
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cling nhu thu tuc cap
GCNDKDT.

Setting up a branch (but
operating as a
representative office) for the
purpose of market research
and reporting to the parent
company does not
necessarily require setting
up an investment project or
procedures for granting an
IRC.

v' Pia diém kinh doanh nhung
thuc chét 1a kho hang,
khéng phat sinh doanh thu,
thi ciing khong bat buoc lam
GCNDKDT.

A business location that is
essentially a warehouse and
does not generate revenue is
also not required to have an
IRC.

v Dy é4n dau tu 14 viéc bo vén
dau tu san xuat kinh doanh,
thu lgi nhuan trong mot
khoang thoi gian va tai mot
dia diém nhat dinh. Néu dap
g cac diéu kién nay thi
phai thuc hién tha tuc cap
GCNDKDT. Nhu vay,
trueong hop cb hoat dong san
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xuat kinh doanh, 1ap b
may, tuyén lao dong, phat
sinh doanh thu,... thi theo
D37 Luat DT s& can phai
thuc hién cdp GCNDKDT
(néu nhu 14 DN ¢6 von
DTNN hoac DN thudc
D23.1 Luat BT). Vi nhitng
trudng hop nay, DN can
thdng cam cho cac dia
phuong.

An investment project refers
to investing capital in
production and business,
earning profits over a
period of time and at a
certain location. If these
conditions are met, the
procedure for granting an
Investment Registration
Certificate must be carried
out. Therefore, in case it
involves production and
business activities, setting
up an organizational
structure, recruiting
workers, generating
revenue, etc., according to
Article 37 of the Law on
Investment, an Investment
Registration Certificate will
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be required (for foreign
invested enterprises or
enterprises subject to
Article 23.1 Law on
Investment). In these cases,
local authorities have no
other choice but complying
with the law and cannot
give any exception.

Thiéu nhit quan trong
quy dinh ddi véi céc
doanh nghiép c6 vén dau
tw nwéc ngoai
Inconsistency in
regulating FIEs

Doanh nghiép c6 vén dau tu nudc ngoai
dugc thanh 1ap theo cac phuong thirc nhu

Sau:

A FIE is established by way of:

(a)

(b)

Thanh 1ap méi bang cach nop hd so
xin cap GCNDKDT, sau d6 la
GCNDKDN; hoac

Green-field establishment: applying
for IRC, then the ERC; or

Mua lai vén gop hoac von chu sé hitu
tir cha so hitu/nha dau tu trong nudéc:
Xin cap Phé duyét M&A, sau d6 dang
ky thay d6i chi s& hitu trén
GCNDKDN hoic cap nhat s6 dang ky
cb dong.

Acquiring contributed capital or
equity from the owners/ domestic
investors:  applying for M&A
Approval, then applying for change of
the owner on the ERC or updating the
shareholders' registry.

V& nguyén tic, mot cong ty c6 vén dau tu
nude ngoai dugc thanh lap theo mot trong

Chuing t6i khuyén nghi riang can
bd sung cac quy dinh dé dam bao
rang cac cong ty thanh lap theo
phuong thic (a) va (b) duogc
hudng vu dai nhu nhau theo luat
phap. Viéc théng nhat cac luat
vé dén hai loai hinh cong ty (a)
va (b) nay duoc ky vong sé
thdng nhat viéc quan ly téng thé
d6i véi cac doanh nghiép co von
dau tu nudc ngoai.

We recommend that there should
be additional regulations to
ensure that companies (a) and
(b) are subject to the same
treatment under the laws. Such
unification of laws regarding
these two types of companies (a)
and (b) is expected to unify the
overall management for FIEs.

- Ddi véi truong hop DN ¢6 vén
DTNN thanh 1ap theo hinh thac
mua lai von gop hoic von cha
so hitu tir chu s¢ hiru/ NPT
trong nudc:

For foreign invested enterprises
with foreign investment capital
established in the form of
purchasing capital
contributions or equity from
domestic owners/investors:

1/ du an do NDT tu thuc hién,
khong thudc dién cap chii truong
dau tu ctia Nha nuéc: khong can
thee hién tha tuc cép
GCNBKDT (theo Luat BT
2020)

1/ projects implemented by
investors themselves, not subject
to the State's approval of
investment policy: No need to
obtain Investment Registration
Certificate (according to the
Law on Investment 2020)

9
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hai phuong thirc (a) hoac (b) sé dugc huong
cac hinh thic wu dai gidng nhau theo quy
dinh caa phap luat. Tuy nhién, cong ty dugc
thanh lap theo phuong thirc (a) va (b) s€ cé
nhitng diém khac biét sau:

In principle, a company with foreign
ownership is established by either method
(@) or (b) shall enjoy similar treatments
under the laws. However, a company

established by (a), and (b), will have the
following differences:

o Déi voi phuong thic (a), cong ty do

phai c6 GCNDPKDT, du an dau tu co
thoi han, gidi han von vay, va néu cé
bat ky thay d6i nao vé thoi gian thuc
hién du an, vé gidi han vén vay thi
cdng ty s& can xin gidy ching nhan
diéu chinh dy 4n dau tu.
With respect to (a), such company
shall have the IRC, time-limited
investment project, limitation on loan
capital, and if there are any changes
with respect to duration of the project
implementation, to limitation on loan
capital, then the company shall need
to apply for an amendment of the
investment project.

e Dbi v6i phuong thirc (b), cong ty do
khong  duwoc  cip/khdng  c6
GCNDKDT, do d0, sé khdng c6 gidi
han vé thoi han dau tu va von vay.

2/ du an thuoc dién cip chu
truong dau tu cia UBND cap
tinh/ Thu tuéng/ Quéc hoi:
2/ projects subject to Provincial
People’s Committee/ Prime
Minister/National — Assembly’s
approval of investment policy:

v du an hinh thanh truéc khi
NDTNN mua lai phan vén
g6p/von cha so hitu: khong
phai xin cip GCNPKDT
mai
projects formed before
foreign investors purchase
capital contribution/equity:
No need to obtain new
Investment Registration
Certificate

v Truong hop NDTNN ¢6
nhu cau xin cdp GCNDKDT
(dé bao céo cho cong ty me/
¢ dong vé cac vu dai dau
tu, v.v) cho cac du an hinh
thanh trudc do thi sé duoc
cap theo quy dinh tai D37.4
Luat BT
In case a foreign investor
needs to apply for an
Investment Registration
Certificate (to report to the
parent
company/shareholder on
investment incentives, etc.)

10
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With respect to (b), such company is
not issued with/ does not have an IRC,
therefore, the company will have no
limitation for investment term and
loan capital.

for previously formed
projects, it will be issued in
accordance with Article
37.4 of the Law on
Investment.

v du an hinh thanh sau khi
NDTNN mua lai phan vén
g6p/vén cha s¢ hitu: Do DN
trg thanh DN ¢6 vén DTNN
nén can phai xin
GCNDPKDT/ chip thuan cha
truong dau tu
projects formed after
foreign investors purchase
capital contribution/equity:
Because the enterprise now
becomes a foreign-invested
enterprise, it must obtain an
investment registration
certificate/ investment
policy approval.

Bao l1&nh caa Chinh phi
theo Luat Piu tw

Government guarantee
under the Investment Law

Trong nhitng nim gan ddy, ngdy cang co
nhiéu nha dau tu xin cdp phép thuc hién
cac du an ha tang quy mé 16n nay theo co
ché cua Luat Dau tu thay vi theo hinh thuc
du an hop tac cong - tu (PPP) do quy trinh
dau tu mat nhiéu thoi gian theo céc quy
dinh vé& PPP. B4o lanh caa Chinh phu theo
Luat Pau tu cling can duoc cip cho cac
nha dau tu dua diéu kién trong céc du an
PPP d¢ ¢am bao kha nang thanh khoan cia
cac dy an nay.

In recent years, there has been a tendency
that many investors are trying to obtain the

Chiang t6i mong mudn Chinh
phu tang cuong bao l&nh trén
quan diém dam bao kha ning
vay von nham bao dam cac
khoan vay tir cac to chac tai
chinh quéc té cho cac dy an dau
tu ha tang quy mé 16n bang cach
&p dung linh hoat hd tro dau tu
dac biét hoic bao dam dau tu
theo quy dinh tai Piéu 20 cua
Luat Pau tu va Diéu 3.2 (a) Nghi
dinh 31/2021/NDb-CP.

Doi v6i du an dau tu phat trién ha
tang quan trong theo d& nghi cua Bo
va UBND cép tinh thi Thu tuéng
Chinh phu c6 quyén thuc hién cac
bién phap bao dam khéac ngoai bién
phap can ddi ngoai té. Tuy nhién,
cho dén nay, chua thay c6 du an dau
tu ha tang 16n nao do tu nhan dé
XUAL.

For  important infrastructure
development investment projects, at
the request of the Ministry and
Provincial People's Committee, the

11
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permits for these large-scale infrastructure
projects under the scheme of the
Investment Law instead of in the form of a
PPP project because of the prolonged
investment process under the PPP
regulations. The government guarantee
under the Investment Law shall also be
granted for the eligible investors in PPP
projects to ensure bankability of these
projects.

We would like to seek for various
government guarantees from the
viewpoint of ensuring
bankability in order to ensure
the loans from international
financial institutions for large-
scale infrastructure investment
projects by flexibly applying
special investment assistance or
investment assurance provided
by Article 20 of the Investment
Law and Article 3.2(a) of Decree
31/2021/ND- CP.

Prime Minister has the right to
implement other guarantee
measures in addition to foreign
currency availability assurance.
However, up to now, there have not
been any large infrastructure
investment projects proposed by the
private sector.

VE THU TUC CAP GIAY PHEP/ REGARDING LICENSING PROCEDURE

Co quan caAp phép yéu cau
nhieu tai lieu khac ngoai
nhikng tai liéu dwoc quy

dinh

Licensing authority's
request for more
documents other than

regulatory ones

Céc quy dinh hién hanh (nhu 1a Diéu 9.2
Nghi dinh 01/2021/ND-CP va Piéu 6.1(b)
Nghi dinh 31/2021/ND-CP) cam chinh
quyén dia phuong yéu cau bo sung tai liéu
cho muc dich cap phép ngoai cac muc dich
duogc quy dinh trong phap luat. Thuc té lai
c6 tinh trang nguoc lai, gay cham tré dang
ké trong viéc dang ky dau tu, dang ky
doanh nghiép va khién nha dau tu/doanh
nghiép phai chiu thém chi phi cho viéc
dam phan va chuan bj cac tai liéu noi trén.
The current regulations (i.e., Article 9.2 of
Decree 01/2021/ND-CP and Article 6.1(b)
of Decree 31/2021/ND-CP) prohibit local
authorities from requesting additional
document for licensing purpose other than
those prescribed by laws. In practice, it is
contrary, which could significantly cause
the delay of investment and enterprise

Chung t6i dé xuat Bo ban hanh
huéng dan dé cac co quan cap
phép khong yéu cau bat ky tai
liéu bd sung nao ngoai cac van
ban dugc quy dinh, va dang tai
huéng dan nay trén trang web
cua B6 KH&DT.

We recommend a direction to be
issued to cause licensing
authorities not to require any
additional documents other than
the regulatory ones and such
direction should be published on
the website of the Ministry of
Planning  and Investment
("MPI™).

- Co quan cap phép hién nay goi
la cac co quan DKKD.
Current licensing agencies are
business registration offices.

- Viéc yéu cau bd sung cac giay to
ngoai quy dinh la mot trong céac
vi nghiém cim va da duoc quy
dinh trong luat DN va Nghi dinh
01. B6 da c6 van ban nam 2023
gui 63 s KHPT dé nghi chan
chinh viéc yéu cau cac gidy to
ngodi quy dinh. Pong thoi Bo
cling c6 cac doan giam sat dinh
ky hang nam. Néu trong thuc té
van c6 cac truong hgp nhu VBF
da néu, dé nghi théng bao cho
Bo dé Bo kip thoi c6 huéng dan
cho cac dia phuong.
Requesting additional
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registrations and further incur the
investors/enterprises additional costs for
negotiation and preparation of such
documents.

documents not prescribed by
regulations is one of the strictly
prohibited violations and has
been stipulated in the Law on
Enterprises and Decree 01. MPI
has sent an official document in
2023 to 63 Departments of
Planning and Investment to stop
requesting such documents. In
addition, MPI also deploys
annual monitoring teams. If in
reality there are still cases as
reported by VBF, please notify
MPI so that MPI can promptly
provide guidance to localities.

Thaoi gian dwoe huwéng cac
quyén va nghia vu cua
thanh vién/cé dong

Time of entitlement of
members’/shareholders’
rights and obligations

Theo Piéu 66.5 Nghi dinh 31/2021/ND-
CP, quyén va nghia vu ciia nha dau tu
nudc Ngoai voi tu cach 1a thanh vién, cb
dong cua to chuc kinh té duoc xéc 1ap khi
hoan tat thu tuc thay d6i thanh vién, co
dong (tuc 1a tha tuc diéu chinh
GCNDPKDN hoic thong béo thay ddi b
d6ng 12 nha dau tu nudc ngoai voi So
KH&DT theo Luat Doanh nghiép.)
According to Article 66.5 of Decree
31/2021/ND-CP, rights and obligations of
foreign investors as members or
shareholders of the target company arise
upon completion of procedures for
changing members/shareholders (i.e.,
procedures for amending ERC or
notification on change of foreign
shareholders with DPI under the
Enterprise Law).

Chung t6i dé nghi Bo KH&DT
sta Piéu 66.5, Nghi dinh
31/2021/ND-CP dé phi hop véi
quy dinh cua Luat Doanh nghiép
c6 lién quan dén cong ty co
phan.

We suggest MPI to correct
Article 66.5 of Decree
31/2021/ND-CP to be
consistent with the provisions in
the Enterprise Law in relation
to joint stock company.

- Khong co su khac nhau gitta ND
31 va luat DN.

There is no inconsistency
between Decree 31 and the Law
on Enterprises.

- V& nguyeén tac, tat ca chii thé ma
tre thanh thanh vién/ c6 dong thi
phai ghi trong s6 dang ky thanh
vién/ s6 c6 dong khi dang ky
doanh nghiép. Tuy nhién, dbi
véi NDTNN/ t chac Kinh té ¢
vén DTNN khi gop von mua cb
phan, chi can gop 1d thi déu phai
dang ky véi co quan DKKD va
duoc cap nhat trén hé thong. Do
v6i DN ¢6 von DTNN duéi 50%
thi 4p dung thu tuc nhu NDT
trong nudc, thi chi can thuc hién
trén so ¢ dong.
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Tuy nhién, theo cac Diéu 28.3, 30.1, 47.5,
52.2,124.4 va 127.6 cua Luat Doanh
nghi¢p, nguoi gop hoac nhan chuyén
nhuong von hoac cb phan tré thanh thanh
vién/cd dong cuiia cong ty khi thdng tin cua
ho duoc ghi day du trong S6 dang ky thanh
vién va S6 ding ky thay dbi cap nhat
GCNPDKDN (dbi véi cong ty trach nhiém
hitu han nhiéu thanh vién) hoic sé dang ky
cb dong (ddi voi cdng ty co phan).
However, according to Articles 28.3, 30.1,
47.5,52.2,124.4 and 127.6 of the
Enterprise Law, the subscriber or
transferee of the capital or shares becomes
the member/shareholder of the target
company if his/her/its information is fully
recorded in the members’ registry and the
updated ERC (in case of multi-member
limited liability company) or shareholders’
registry (in case of joint stock company).

Can ctr vao cac quy dinh trén, nha dau tur
nudc ngoai khong rd vé thoi diém ho thyc
su dugc coi la thanh vién/co dong cua cong
ty mot cach hop phap.

Based on the above regulations, the
foreign investors are uncertain on when
they can actually be considered as the
members/shareholders of the target
company legally.

In principle, all entities that
become members/shareholders
must be recorded in the
member/shareholder
registration book when a
business is registered. However,
for foreign investors/economic
entities with foreign investment
capital, when contributing
capital to buy shares, just VND
1  contribution  must be
registered with the business
registration office and updated
on the system. For enterprises
with less than 50% foreign
investment capital, apply the
same procedures as domestic
investors, i.e. only need to do so
on the shareholder book.

Von diéu 1§ thé hién trén
GCNPKDN

Trong truong hop doanh nghi¢p c6 von
dau tu nudc ngoai c6 nhiéu dy an dau tu,

Can c6 quy dinh rd rang dé phan
biét gitra von dieu 1€ ghi trén

Ddi véi du 4n lién quan dén
thué dat: Theo luat Bat dai,

14
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Charter capital shown on
the ERC

thi khong rd liéu cé bat budc phai dua phan
vdn gop cua tat ca cac du an do6 vao tong
vbn diéu 1¢ ciia doanh nghiép d6 hay
khong.

In case the FIE has multiple investment
projects, it is not clear whether it would be
a compulsory requirement to include the
contributed capital of all such projects as
the total charter capital of the FIE.

Theo Luat Doanh nghiép, vén diéu I¢ 1a
tong tai san do chi sé hitu gop vao doanh
nghiép. Theo Luat Pau tu, von gop thuc
hién du 4n dau tu 1a phan vén gop cua nha
dau tu/chu s& hiru dé thuc hién du an.
According to the Enterprise Law, the
charter capital is total assets contributed
to the enterprise by the owner. According
to the Investment Law, contributed capital
for implementation of investment project is
the capital contributed to the project by the
investor/ owner for the implementation of
such project.

Vén gop trong truong hop nay cé thé 1 (a)
do nha dau tu/chu s& hitu gop thém, hoic
(b) duoc tao ra tir lgi nhuan git lai cua
cong ty.

Contributed capital in this case can be
either (a) additionally contributed by the
investor/ owner, or (b) generated from the
retained profit of the company.

GCNDKDN va von gop dé thuc
hién du an.

There should be explicit
regulations to distinguish
between charter capital as
shown on the ERC, and
contributed capital for
implementation of the project.

NDT phai c6 von chi sé hitu toi
thiéu 15% ddi véi du &n thué
dat tir 20 ha trg 1én, va 20% doi
véi du &n thué dat dudi 20 ha.
For projects involving land
renting: According to the Land
Law, investors must have a
minimum equity of 15% for
projects renting 20 hectares or
more, and 20% for projects
renting less than 20 hectares.
Phan biét von diéu 1& va von
chu s¢ htru:

Distinguish charter capital and

equity capital:

v' DN méi thanh lap: vén diéu
I& va vén chu so hitu 12 mot.
Newly founded enterprises:
Charter capital and equity
are the same.

v' P6i v6i DN di hoat dong

lau va c6 nhiéu du an, von
chu s¢ hitu thuong 16n hon
vbn diéu Ié (do loi nhuan
chua chia, thang du von ¢b
phan,...).
For established businesses
with many projects, equity
capital is often larger than
charter capital (due to
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Néu cong ty budc phai gop toan bo sé von
da gop lam vén diéu 16 thi ddi vai truong
hop (b) néu trén, nha dau tu/chu so hiru
thuc su khdng gop vén vao cong ty nira,
nghia l1a khong ro 1a da gop hay chua gop
vdn, s6 von phai gop noi trén dugc coi la
vbn diéu I bd sung cua cong ty.

In case the company is required to include
all the contributed capital as charter
capital, with respect to case (b) above, the
investor/ owner does not actually
contribute capital into the company any
more amount, meaning it is not clear
whether or not contributed capital in such
case is considered as additional charter
capital of the company.

undivided profits, share
premium, etc.).
- Vé cau hoi cua VBF: Tat ca
phan vén gop cua dy an c6
duoc cong vao von diéu 18
khdng? — C6 & khong
Regarding VBF’s question: Are
all capital contributions of the
project added to the charter
capital? — The answer is Yes &
No
v Khéng trong truong hop du
an khong yéu cau vén chi
so hitu, VD: dy &n trong cac
khu cong nghiép khong can
thué dat cia nha nuée
“No” in case the project
does not require equity, e.g.
Projects in industrial parks
do not need to rent land
from the state

v CO0 trong truong hop du an
y&u cau vén cha so hiu,
VD: cac du an lién quan dén
st dung dat
“Yes” in case the project
requires equity, e.g. projects
related to land use

Pinh nghia khong ré rang
va céach hiéu khdng nhat

Theo Piéu 26 Luat Pau tw, nha dau tu nuéc
ngoai phai xin phé duyét so bo (“Phé duyét

Chung t0i dé xuat (i) ban hanh
hudng dan toi So Dang ky dau tu

- V& nguyén tac, Chinh phu
khuyén khich moi hoat dong dau

16



VBF Invesment & Trade WG

VIETNAM
BUSINESS
FORUM

STT
No.

Van dé
References/ Issues

Néi dung y kién
Comments

Pé nghj
Suggestions

Phan héi cia B¢ KH&PT tai
cugc hop

quan vé viéc xin Phé
duyét M&A

Unclear definition and
inconsistent
understanding in relation
to obtaining the M&A
Approval

M&A”) néu c6 ¥ dinh mua phan vbn gop
cua td chirc kinh té hién tai. Pidu 26 Luat
Pau tu quy dinh 5 cac truong hop can thuc
hién thu tuc xin Phé duyét M&A, cu thé nhu
sau:

Pursuant to Article 26 of the Investment
Law, a foreign investor must seek a
preliminary approval ("M&A Approval”) if
it intends to acquire equity of an existing
company. Article 26 of the Investment Law
has clarified the instances where M&A

Approval procedure IS required,
specifically as below:
o tang ty 1& s& hitu cua cac nha dau tu

nudc ngoai tai to chuc kinh té kinh
doanh nganh, nghé tlep can thi
truong c6 diéu kién ddi voi nha dau
tu nudc ngoai;

an increase of foreign ownership
ratio in a target company engaging
in business lines included in the list
of conditional sectors for foreign
investors;

. tang ty 1& s& hiru von diéu 18 cia nha
dau tu nude ngoai tir bang hoic dudi
50% 1én trén 50%,; tang ty I& s& hiru
vbén diéu 1& cua nha dau tu nudc
ngoai khi nha du tu nudc ngoai di
s& hitu trén 50% vén diéu 1é cua td
chirc kinh té; hoac

rang: khdng yéu cau tha tuc Phé
duyét M&A trong truong hop
khdng cd su thay doi ti & so hitu
nudc ngoai trong 2 truong hop
dau tién, (ii) ban hanh hudng dan
vé dinh nghia Khu vyc an ninh
va (iii) Xac nhan ddi véi nguoi
nop don Phé duyét M&A.

We recommend (1)
guidance/instruction to the local
investment registration
authorities that an M&A
approval is not required if there
iIs no change in the foreign
ownership ratio in the first two
cases; (ii) guidance on definition
of Security Area; and (iii)
confirmation on applicant of the
M&A Approval.

tu bao gdom ca greenfield va
M&A. Can ra soét 3 yéu tb trong
giao dich M&A: tap trung kinh
té theo luat Canh tranh, diéu kién
tiép can thi trudong, va an ninh
qudc gia.

In principle, the Government
encourages all  investment
activities including greenfield

and M&A. It is necessary to
review 3 factors in M&A
transactions: economic
concentration under

Competition Law, market entry
conditions, and national
security.

- D6 voi cac dy an lién quan dén

an ninh quéc gia, thuong chi ra
soat cac du an ¢ dia ban bién
gidi, dao, ven bién va mot sé khu
vuc gan khu quan su.
For projects related to national
security, projects are usually
reviewed in border areas,
islands, coastal areas and some
areas near military zones only.

- GOpy cua VBF vé mot s truong
hop khong can phai ra soat (VD:
thay d6i NDTNN nhung khéng
thay doi quéc tich/ ti & von), Bo/
Qudc hoi da can nhac ky khi xay
dung luat, theo d6 can tinh dén
cac truong hop nhu: NPT mang
nhiéu qudc tich, cd phan biét
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an increase of foreign ownership
ratio in a target company to more
than 50%, including the case where
the increase is from 50% or less to
more than 50% of the charter capital
or from more than 50% to a higher
ratio;

o gop von, mua co phan, mua phan

vbn gop cua to chuc kinh té co Glay
chang nhan quyén sir dung dét tai
céc khu vuc c6 anh huéng dén an
ninh, quéc phong vi du nhu bién
dao, khu vuc bién gisi va ven bién,
v.v. (“Khu vuc an ninh”).
a capital contribution or capital
acquisition of a target company,
which has already obtained land use
right certificates for the lands
located within areas having an
effect on national security, such as
sea-islands,  borderlands  and
coastal areas, etc ("Security
Areas™).

Ngoai nhirng diéu trén, khong bat budc phai
cO Phé duyét M&A. Tuy nhién, ching téi
liét ké van dé sau:

Apart from the above, an M&A Approval
will not be required. Nonetheless, we list out
the following concerns:

€)) Trén thuc té, mot sb co quan dang
ky dau tu dd huong dan ring can

dugc vén ting do phat hanh
thém c6 phiéu hay do cac bén
ngam chia véi nhau, ... Do do,
khong can nhic cac ngoai 1é nhu
VBF d xuit.

VBF's comments on some cases
that should not be subject to
review (e.g. change foreign
investors  without changing
nationality/capital ratio), the
Ministry/National Assembly has
carefully  considered  when
developing the law, accordingly
it is necessary to take into
account cases such as: Investors
with multiple nationalities or
whether it is possible to
distinguish between increased
capital due to the issuance of
additional shares or implicitly
divided by the parties, etc.
Therefore, it is impossible to
consider exceptions as proposed
by VBF.

- Thu tuc phé duyét ma lién quan
dén Bo Cong An/ B Quéc
phong, do quy trinh dac thu, nén
s& mat nhiéu thoi gian.
Approval procedures related to
the  Ministry of  Public
Security/Ministry of National
Defense, due to their unique
process, will take a long time.
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(b)

phai c6 Phé duyét M&A néu nha
dau tu méi mang qudc tich khac voi
nha déu tu hién tai, ngay ca khi viéc
¢ phan, mua phan vén gop khéng
lam thay dbi ty 1& so hitu cua nha
dau tu nudc ngoai tai t6 chirc kinh té
(vi dy: mot nha dau tu Singapore ¢6
cong ty con hoac cong ty lién doanh
tai Viét Nam thuc hién hoat dong
san xuat va sau dé ban von co phan
Cua minh trong cong ty d6 cho mot
nha dau tu Théi Lan).

In practice, several investment
registration  authorities  have
provided guidance that an M&A
Approval will be required if the new
investor(s) bears different
nationality from the current
investor, even if the acquisition does
not change the foreign ownership
ratio in the existing company (e.g., a
Singapore investor has a subsidiary
or a joint venture in Vietnam that
does manufacturing, and then sells
its equity in such company to a Thai
investor).

Ngoai ra, dinh nghia/cach hiéu hién
tai cua thuat ngtr “Khu vuc an ninh”
theo Diéu 2.8 cua Nghi dinh
31/2021/ND-CP la quéa rong, do d6
khién co quan ding ky dau tu dia
phuong, cic cong ty nhan von gop
va nha dau tu nudc ngoai khé xéac
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dinh liéu manh dat lién quan ¢ nam
trong Khu vuc an ninh, quéc phong
hay khong. Pinh nghia con chung
chung nay din dén thyc té 1a cac co
quan ding ky dau tu dia phuong
khac nhau di huéng dan cac nha dau
tu nudc ngoai va cong ty dugc mua
lai ndp don xin phé duyét M&A
mién 1a cac cong ty duoc mua lai s¢
hitu quyén st dung dét c6 lién quan.
Further, the current
definition/interpretation of
"Security Area" under Article 2.8 of
Decree 31/2021/ND-CP is too
broad, so this makes it difficult for
local investment  registration
authorities, the target companies,
and foreign investors difficult to
determine as to whether a piece of
the relevant land is located at the
Security Areas or not. This broad
definition leads to the practice that
various local investment
registration  authorities  have
advised the foreign investors and
target companies to apply for and
obtain M&A Approval as long as the
target companies own the relevant
land use right.

Ngoai ra con ¢ sy mau thuan vé chu thé
chiu trach nhiém nop ho so ding ky gop
vdn, mua c6 phan, mua phan vén gép cho
co quan diang ky dau tu theo quy dinh tai
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Diéu 26 Luat Pau tu va Biéu 66 Nghi dinh
31/2021/ND-CP. Cu thé, theo Diéu 26 ciia
Luat Dau tu, nghia vu ndy s& do nha dau tu
nudc ngodi thuc hién trong khi theo Diéu
66 Nghi dinh 31/2021/ND-CP, t6 chirc
kinh té c6 nha du tu nudc ngoai dau tu
gop von s& phai thuc hién thua tuc noi trén.
In addition, there is inconsistency
regarding the entities responsible for
submitting the application dossier for
M&A Approval as regulated under Article
26 of the Investment Law and Article 66 of
Decree 31/2021/ND-CP. In particular,
under Article 26 of the Investment Law,
this obligation is imposed on the foreign
investor while under Article 66 of Decree
31/2021/ND-CP, the target company where
the foreign investor plans to acquire equity
or contribute capital bears this obligation.

Loéi danh may
GCNDKDT
Typo on issued IRC

trén

Trong truong hop GCNDPKPT duoc cap co
16i danh may/thong tin sai/khong chinh xac
(do 13i cua can bo Sé KHDT) néu trong
ngay chung téi khoéng quay lai S6 KHDT
dé stra 13i chinh ta, S6 KHPT sé& yéu cau
chang toi thuc hién qua trinh sta 15i. 16i
danh may (thuc hién thu tuc dinh kém) mat
3 ngay lam viéc.

In the case where an IRC has been issued
with typo / incorrect / inaccurate
information (on DPI officer’s faults), if we
do not come back to DPI for fixing the
typos within the day, DPI will ask us to go

Chung toi dé nghi Bo KHDT
quy dinh cac S6 KHDT nén sua
16i chinh ta theo yéu cau cua nha
dau tu/cong ty ma khong can
phai nop biéu miu dé yéu cau
stra 16i dé tranh kéo dai thoi gian
ra GCNDKDT.

We suggest that DPI has to fix
the typo upon request of the
investors/companies  without
going through the official fixing
typo process (submitting the
form, etc. and taking more time).

Nghi dinh 31 da c6 quy dinh vé higu

dinh. Chi can gui van ban lén
KHDT d¢ yéu cau hi¢u dinh.
Decree 31 has regulations

correction. Just send the document
to the Department of Planning and

Investment to request correction.

S¢

on
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through a process of fixing the typo (thuc
hién thu tuc hiéu dinh) which takes 3
working days.
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